
 
 
 
 
 

AGENDA 
 

Kent County Council 
 

REGULATION COMMITTEE MEMBER PANEL 
 
 

Tuesday, 26th February, 2013, at 1.30 pm Ask for: Andrew Tait 
The Large Hall, Swalecliffe and Community 
Association, 19 St John's Road, Herne Bay 
CT5 2QU 

Telephone 01622 694342 

   
Tea/Coffee will be available 15 minutes before the meeting 

 
Membership  
 
Mr M J Harrison (Chairman), Mr R A Pascoe (Vice-Chairman), Mr H J Craske, 
Mr S J G Koowaree and Mr R J Lees 
 

 
 

UNRESTRICTED ITEMS 
(During these items the meeting is likely to be open to the public) 

 
 

1. Membership and Substitutes  

2. Declarations of Interest by Members for items on the agenda  

3. Application to register land at Ursuline Drive at Westgate as a new Village Green 
(Pages 1 - 26) 

4. Application to register land known as Grasmere Pastures at Whitstable as a new 
Village Green (Pages 27 - 72) 

5. Other items which the Chairman decides are Urgent  

 

EXEMPT ITEMS 

(At the time of preparing the agenda there were no exempt items.  During any such items 
which may arise the meeting is likely NOT to be open to the public) 

 
Peter Sass 
Head of Democratic Services  
(01622) 694002 
 
Monday, 18 February 2013 



 
 



Application to register land at Ursuline Drive
at Westgate-on-Sea as a new Village Green 

A report by the Head of Regulatory Services to Kent County Council’s Regulation 
Committee Member Panel on Tuesday 26th February 2013. 

Recommendation: I recommend that a non-statutory Public Inquiry be held into 
the case to clarify the issues. 

Local Member:  Mr. R. Burgess     Unrestricted item 

Introduction

1. The County Council has received an application to register land at Ursuline Drive at 
Westgate-on-Sea as a new Town or Village Green from local resident Mr. G. 
Rickett (“the applicant”). The application, made on 28th November 2011, was 
allocated reference number VGA641. A plan of the site is shown at Appendix A to 
this report and a copy of the application form is attached at Appendix B.

Procedure

2. The application has been made under section 15 of the Commons Act 2006 and the 
Commons Registration (England) Regulations 2008. 

3. Section 15(1) of the Commons Act 2006 enables any person to apply to a 
Commons Registration Authority to register land as a Town or Village Green where 
it can be shown that: 

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years;

4. In addition to the above, the application must meet one of the following tests: 
• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or 
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act). 

5. As a standard procedure set out in the Regulations, the Applicant must notify the 
landowner of the application and the County Council must notify every local 
authority. The County Council must also publicise the application in a newspaper 
circulating in the local area and place a copy of the notice on the County Council’s 
website. In addition, as a matter of best practice rather than legal requirement, the 
County Council also places copies of the notice on site to provide local people with 
the opportunity to comment on the application. The publicity must state a period of 
at least six weeks during which objections and representations can be made. 

Agenda Item 3
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The application site 

6. The area of land subject to this application (“the application site”) consists of a field 
of approximately 2.4 acres (0.9 hectares) in size situated to the rear of property 
numbers 1 to 21 Ursuline Drive at Westgate-on-Sea. A plan showing the application 
site is attached at Appendix A.

7. Access to the application site is currently via a gap in the hedge along Public 
Footpath TM26 which connects Ursuline Drive with Canterbury Road. 

The case 

8. The application has been made on the grounds that the application site has 
become a Town or Village Green by virtue of the actual use of the land by the local 
inhabitants for a range of recreational activities ‘as of right’ for more than 20 years.

9. The applicant states that the land has been in existence as an open space since 
the Second World War and has been a popular venue for local residents. The land 
has been used by the nearby King Ethelbert School for sports, but it is mostly used 
by local residents for recreational activities throughout the year. According to the 
applicant, the land was owned by Kent County Council who disposed of it to the 
governing body of King Ethelbert School in February 2010. He explains that no part 
of the land has ever had any notices to indicate that the public use was restricted. 
The land has been regularly used for walking and dog walking, as well as families 
playing ball games. Older people have used the land to sit and relax whilst families 
have picnicked and camped there. 

10. In support of the application, 71 user evidence questionnaires were submitted 
detailing the recreational use of the application site. Also included were various 
plans and photographs of the application site, correspondence with KCC’s Property 
Group confirming the disposal of the site in February 2010, details of previous 
planning applications relation to the site, an email of support from the Kent Wildlife 
Trust, a newspaper cutting from 2005 regarding proposed development of the site, 
a petition containing 177 signatures in support of Village Green registration and a 
letter of support from the Westgate and Westbrook Residents Association 
confirming use by local people for at least 20 years.

11. A summary of the user evidence questionnaires submitted in support of the 
application (prepared by the applicant) is attached at Appendix C.

Consultations

12. Consultations have been carried out as required. 

13. Mr. S. Thomas, Planning Manager at Thanet District Council, wrote to confirm that 
his Council has no objection to the application. He added that ‘it is understood that 
the land has been well used by local people, including for football, cycling and dog 
walking and also occasional events. The area also contains significant wildlife and 
as such positively contributes to the quality of the local environment’. 

14. District Councillor J. Hibbert also wrote to confirm her full support for the 
application. She stated that ‘for many, many years the residents of Westgate-on- 
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Sea have used this area for recreational purposes, many of them having grown up 
in the area and played there as children, while others use it for walking their dogs or 
simply for family outings (walks, picnics etc). It is a safe and enclosed area, away 
from traffic’. She added that the land was home to many species of wildlife and as 
such it was essential that the area be preserved as an open space. 

Landowner 

15. The application site is owned by the Dane Court Grammar and King Ethelbert 
School Trust (“the landowner”) and is registered with the Land Registry under title 
number K924217.

16. An objection to the application has been received from Winckworth Sherwood LLP, 
solicitors acting on behalf of the landowner. The objection is made on the following 
grounds:

 That use of the application site has not been ‘as of right’ as there have been 
verbal challenges made to use of the site by dog walkers; 

 That use of the application site has not been such to indicate to a reasonable 
landowner that the local residents have been asserting a continuous right; 

 That the evidence in support of the application is skeletal and deficient, with little 
information as to frequency or intensity of use; 

 That the overgrown state of the application site supports the contention that 
recreational use has been minimal; 

 That the neighbourhood relied upon by the applicant does not possess the 
degree of cohesiveness required to make it a qualifying neighbourhood; and 

 That before any decision is taken the matter should be referred to Public Inquiry 
for further consideration. 

Legal tests

17. In dealing with an application to register a new Town or Village Green the County 
Council must consider the following criteria: 
(a) Whether use of the land has been 'as of right'? 
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes? 
(c) Whether use has been by a significant number of inhabitants of a particular 

locality, or a neighbourhood within a locality? 
(d) Whether use of the land ‘as of right’ by the inhabitants is continuing up until the 

date of application or within two years from when use ‘as of right’ ceased? 
(e) Whether use has taken place over period of twenty years or more? 

I shall now take each of these points and elaborate on them individually: 

(a) Whether use of the land has been 'as of right'?

18. The definition of the phrase ‘as of right’ has been considered by the House of 
Lords. Following the judgement in the Sunningwell1 case, it is considered that if a 
person uses the land for a required period of time without force, secrecy or 
permission (“nec vi, nec clam, nec precario”), and the landowner does not stop him 
or advertise the fact that he has no right to be there, then rights are acquired. 

1
 R v. Oxfordshire County Council and another, Sunningwell Parish Council [1999] 3 All ER 385 
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19.The evidence submitted in support of the application suggests that recreational use 
of the application site has taken place without any challenge from the landowner 
throughout the relevant twenty year period. None of the witnesses refer to any 
challenge (verbal, physical or otherwise) to their use of the application site. The 
applicant’s position is that no part of the application site has ever had any 
prohibitive notices in place, nor has access to it ever been restricted in any way to 
the public. It has been used for recreational activities ‘as of right’ since as far back 
as the Second World War. 

20. The landowner does not consider that use of the application site has taken place 
‘as of right’ for several reasons. Firstly, it is submitted that any use of the application 
site by students of the school would be by implied licence, that specific permission 
has been granted for use of the application site for certain events and that there is 
evidence to demonstrate that on occasion where dog walkers attempted to use the 
application, they were asked to leave and not walk their dogs on the application 
site.

21. In support of this, the school has provided statements from three members of staff. 
One recalls various permissions granted for groups and organisations to use the 
school fields (including the application site) during school holidays. The effect of this 
would have been to interrupt any informal recreational use of the application site. 
The other two members of staff refer to regular visits to the application site and 
occasional challenges made to dog walkers using the application site. They also 
add that, other than the occasional dog walker, they have never witnessed any of 
the alleged recreational activities taking place on the application site. 

22. Therefore, on the issue of whether use of the application site has been ‘as of right’, 
although the evidence as a whole suggests that use has taken place ‘as of right’, 
further investigation of the alleged challenges is required before it is possible to 
reach an informed conclusion. 

(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes?

23. Lawful sports and pastimes can be commonplace activities including dog walking, 
children playing, picnicking and kite-flying. It is not necessary to demonstrate that 
both sporting activities and pastimes have taken place since the phrase ‘lawful 
sports and pastimes’ has been interpreted by the Courts as being a single 
composite group rather than two separate classes of activities2.

24. Legal principle does not require that rights of this nature be limited to certain 
ancient pastimes (such as maypole dancing) or for organised sports or communal 
activities to have taken place. The Courts have held that ‘dog walking and playing 
with children [are], in modern life, the kind of informal recreation which may be the 
main function of a village green’3.

25. In this case, the evidence suggests that the land has been used for a wide range of 
recreational activities, including dog walking, bird watching picnics, playing with  

2
R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 385 

3
R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord Hoffman 

in R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 
385
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children and ball games. Many of the users refer to the fact that the application site 
provides a safe place away from traffic to engage in recreational pursuits. The 
summary of the user evidence questionnaires from local residents at Appendix C
shows the full range of activities claimed to have taken place. 

26. However, the landowner challenges the nature of such use and alleges that the 
recreational use of the application site by the local residents has not been of such 
character, degree and frequency as to indicate an assertion of a continuous right. In 
the landowner’s view, the evidence of use is skeletal and deficient, and it is not 
clear whether the evidence relates specifically to the application site itself or applies 
more generally to the wider area within which the application site is situated.  

27. The landowner further adds that the long grass and lack of physical evidence of use 
on the ground is strongly indicative that the area has not been used for lawful sports 
and pastimes to any material degree. Any recreational use that has taken place has 
been minimal in nature and is more consistent with the exercise of a defined route 
(i.e. a public rights of way type use) rather than a general right to recreation. 

28. The applicant refutes this suggestion and states that the volume of evidence 
submitted in support of the application strongly suggests that the application site 
has been in frequent use by the local community for recreational activities. He adds 
that the overgrown nature of the application site can be explained by the fact that 
last year’s unusually wet conditions did lead to an increase in vegetation which 
dissuaded many of the recreational activities that would normally have taken place 
on the application site and led to walkers instead using a pathway around the 
perimeter of the application site. As such, the conditions experienced last year 
(which is outside of the relevant period) are not to be taken as being representative 
of the condition of the land during the twenty year period. 

29. Therefore, whilst the applicant contends that the evidence of use submitted in 
support of the application shows that the application site has been used for a range 
of recreational activities, the landowner challenges the nature of the recreational 
use and suggests that it has not taken place as frequently as is suggested by the 
users. This is an area of clear conflict between the applicant’s evidence and the 
landowner’s position which requires further investigation. 

(c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality? 

30. The right to use a Town or Village Green is restricted to the inhabitants of a locality 
or of a neighbourhood within a locality and it is therefore important to be able to 
define this area with a degree of accuracy so that the group of people to whom the 
recreational rights are attached can be identified.  

31. The definition of locality for the purposes of a village green application has been the 
subject of much debate in the courts and there is still no definite rule to be applied. 
In the Cheltenham Builders4 case, it was considered that ‘…at the very least, 
Parliament required the users of the land to be the inhabitants of somewhere that 
could sensibly be described as a locality… there has to be, in my judgement, a 
sufficiently cohesive entity which is capable of definition’. The judge later went on to

4
 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 90
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suggest that this might mean that locality should normally constitute ‘some legally 
recognised administrative division of the county’.

32. On the subject of neighbourhood, the Courts have held that ‘it is common ground 
that a neighbourhood need not be a recognised administrative unit. A housing 
estate might well be described in ordinary language as a neighbourhood… The 
Registration Authority has to be satisfied that the area alleged to be a 
neighbourhood has a sufficient degree of cohesiveness; otherwise the word 
“neighbourhood” would be stripped of any real meaning’5.

33. In this case, the applicant states, at part 6 of the application form, that he relies 
upon the ‘the area of housing as ‘neighbourhood’ within the ‘locality’ of Westgate-
on-Sea ward’. The neighbourhood is defined by reference to a plan (see Appendix
D) and includes a small network of residential streets in the vicinity of Ursuline 
Drive. The applicant’s case is that this area can be considered a neighbourhood by 
virtue of the fact that there is only one access point to it (via Lymington Road). 

34. The landowner does not dispute that the electoral ward of Westgate-on-Sea is 
capable of constituting a qualifying locality; it is clearly a legally recognised 
administrative unit as is required by the legislation. 

35. However, the landowner does challenge the proposition that the area of housing in 
the vicinity of Ursuline Drive is a qualifying neighbourhood on the basis that it does 
not possess the required degree of cohesiveness and has no associated facilities, 
nor any other factors that would specifically identify the area as such. 

36. The applicant disputes the landowner’s position; he produces an extract from an 
encyclopaedic definition of neighbourhood, which defines the concept of 
‘neighbourhood’ as a geographically localised community with considerable face-to-
face interaction between members. The applicant’s position is that the residents of 
the locality associate themselves with this definition and consider themselves to be 
part of a neighbourhood. He adds that the neighbourhood does need to be an area 
known to the law and there is no precise definition of what features it should include 
within the legislation. 

37. Aside from the fact that the area of housing has a common access point, the 
applicant has not provided any further evidence as to why the area is a qualifying 
neighbourhood. Although the concept of neighbourhood carries some fluidity and 
has never been precisely defined, it is still necessary to be able to demonstrate that 
the area has a number of unifying elements (e.g. communal facilities or services, 
similar type and style of housing etc) so as to achieve the required element of 
cohesiveness. Case law confirms that the neighbourhood must be capable of 
definition (rather than merely being a line drawn on a map) and, although the 
applicant refers to it as the ‘Ursuline Drive neighbourhood’ there is no evidence as 
to whether it is known locally as such or whether the area is more widely 
recognised as being a distinct and identifiable community within the wider locality of 
Westgate-on-Sea.

5
R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 92 
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38.There is therefore insufficient evidence currently available to determine whether or 
not the neighbourhood test has been met and this is an area that requires further 
examination.

“a significant number” 

39. The word “significant” in this context does not mean considerable or substantial: ‘a
neighbourhood may have a very limited population and a significant number of the 
inhabitants of such a neighbourhood might not be so great as to properly be 
described as a considerable or a substantial number… what matters is that the 
number of people using the land in question has to be sufficient to indicate that the 
land is in general use by the community for informal recreation rather than 
occasional use by individuals as trespassers’6. Thus, what is a ‘significant number’ 
will depend upon the local environment and will vary in each case depending upon 
the location of the application site. 

40. The applicant’s position is that the use of the application site by 71 local residents, 
32 of whom have used it throughout the twenty year period, demonstrates that the 
application site has been used by a significant number of the local residents. 

41. The landowner, on the other hand, disputes that the application site has been of 
sufficient quantity to signify that the land has been in general use by the local 
community or to suggest that a right to recreate was being asserted by the 
residents of the locality. Rather, it is suggested by the landowner that general 
recreational use of the site for lawful sports and pastimes has been infrequent and 
of low-level intensity. 

42. As is noted above, it difficult to reconcile the differences in the landowner’s 
recollections and the user evidence adduced in support of the application by the 
applicant. The fact that the application is supported by 71 user evidence 
questionnaires, many from people asserting use on a daily or weekly basis, means 
that, on balance, it seems probable that the land has been used by a significant 
number of the residents of the locality, but it is not possible to conclude definitively 
on this issue on the basis of the information currently available. 

(d) Whether use of the land by the inhabitants is continuing up until the date of 
application or within two years from when use ‘as of right’ ceased?

43. The Commons Act 2006 requires use of the land to have taken place ‘as of right’ 
either up until the date of application or, if such use has ceased prior to the making 
of the application, that the application be made within two years of recreational use 
ceasing to be ‘as of right’. 

44. In this case, there is no evidence of any challenge to the use of the application site 
for the purposes of lawful sports and pastimes by the local community. Therefore, it 
can be concluded that the use of the application site has continued up to, and in 
this case beyond, the date of the application. 

6
R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71 
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(e) Whether use has taken place over a period of twenty years or more? 

45. In order to qualify for registration, it must be shown that the land in question has 
been used for a full period of twenty years. In this case, use of the application site 
‘as of right’ is continuing and, as such, the relevant twenty-year period (“the material 
period”) is calculated retrospectively from the date of the application, i.e. 1990 to 
2010.

46. The user evidence summarised at Appendix C suggests that there has been use of 
the application site in excess of the last twenty years. However, this is to be 
considered in context with the landowner’s comments (above) that such use has 
been limited and sporadic in nature. On balance, it appears that the application site 
has been used by the local community for recreational purposes for a period of at 
least twenty years, but further consideration is required regarding the nature of such 
use.

Conclusion

47. Although the relevant Regulations7 provide a framework for the initial stages of 
processing the application (e.g. advertising the application, dealing with objections 
etc), they provide little guidance with regard to the procedure that a Commons 
Registration Authority should follow in considering and determining the application. 
In recent times it has become relatively commonplace, in cases which are 
particularly emotive or where the application turns on disputed issues of fact, for 
Registration Authorities to conduct a Public Inquiry. This involves appointing an 
independent Inspector to hear the relevant evidence and report his/her findings 
back to the Registration Authority. 

48. Such an approach has received positive approval by the Courts, most notably in the 
Whitmey8 case in which Waller LJ said this: ‘the registration authority has to 
consider both the interests of the landowner and the possible interest of the local 
inhabitants. That means that there should not be any presumption in favour of 
registration or any presumption against registration. It will mean that, in any case 
where there is a serious dispute, a registration authority will almost invariably need 
to appoint an independent expert to hold a public inquiry, and find the requisite 
facts, in order to obtain the proper advice before registration’.

49. It is important to remember, as was famously quoted by the Judge in another High 
Court case9, that ‘it is no trivial matter for a landowner to have land, whether in 
public or private ownership, registered as a town green... [the relevant legal tests] 
must be ‘properly and strictly proved’. This means that it is of paramount 
importance for a Registration Authority to ensure that, before taking a decision, it 
has all of the relevant facts available upon which to base a sound decision. It 
should be recalled that the only means of appeal against the Registration 
Authority’s decision is by way of a Judicial Review in the High Court. 

50. In this case, it is clear that the Village Green application is a matter of significant 
local importance, as evidenced by the petition submitted in support of the

7
 Commons Registration (England) Regulations 2008 

8
 R (Whitmey) v Commons Commissioners [2004] EWCA Civ 951 at paragraph 66 

9
 R v Suffolk County Council, ex parte Steed [1997] 1EGLR 131 at 134
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application. Equally, registration of the land as a Village Green could potentially 
have serious implications on the future use of it by the school. The applicant has 
put forward a good case in support of the registration of the land as a Village 
Green, but the landowner has raised several issues which require further 
clarification to enable the County Council to take a fully informed decision on the 
application.  

51. In particular, it is necessary to resolve the conflict regarding the alleged challenges 
to recreational use, to confirm the nature and extent of recreational use by the local 
residents, and to consider further evidence as to whether the neighbourhood relied 
upon by the application is acceptable for this purpose. As such, on the basis of the 
evidence currently available, it would appear that it is not possible to determine this 
matter on paper and the most appropriate course of action would be for the matter 
to be referred to a Public Inquiry. 

Recommendations

52. I recommend that a non-statutory Public Inquiry be held into the case to clarify the 
issues.

Accountable Officer:
Mr. Mike Overbeke – Tel: 01622 221513 or Email: melanie.mcneir@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk 

The main file is available for viewing on request at the PROW and Access Service, 
Invicta House, County Hall, Maidstone. Please contact the case officer for further 
details.

Background documents 

APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Summary of user evidence 
APPENDIX D – Plan showing neighbourhood 
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APPENDIX A:
Plan showing the application site
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Application to register land known as Grasmere Pastures 
at Whitstable as a new Town Green

A report by the Head of Regulatory Services to Kent County Council’s Regulation 
Committee Member Panel on Tuesday 26th February 2013.

Recommendation: I recommend, for the reasons set out in the Inspector’s report 
dated 11th November 2012 and the further advice dated 31st January 2013, that 
the applicant be informed that the application to register land known as 
Grasmere Pastures at Whitstable has not been accepted.

Local Members:  Mr. M. Harrison and Mr. M. Dance Unrestricted item

Introduction

1. The County Council has received an application to register land known as 
Grasmere Pastures at Whitstable as a new Town or Village Green from Mrs. E. 
Watkins on behalf of the Grasmere Pastures Residents Action Group (“the 
applicant”). The application, made on 14th September 2009, was allocated 
reference number VGA617. A plan of the site is shown at Appendix A to this 
report.

Procedure

2. The application has been made under section 15 of the Commons Act 2006 and the 
Commons Registration (England) Regulations 2008.

3. Section 15(1) of the Commons Act 2006 enables any person to apply to a 
Commons Registration Authority to register land as a Town or Village Green where 
it can be shown that:

‘a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years;

4. In addition to the above, the application must meet one of the following tests:
• Use of the land has continued ‘as of right’ until at least the date of 
application (section 15(2) of the Act); or
• Use of the land ‘as of right’ ended no more than two years prior to the 
date of application, e.g. by way of the erection of fencing or a notice (section 
15(3) of the Act); or
• Use of the land ‘as of right’ ended before 6th April 2007 and the application 
has been made within five years of the date the use ‘as of right’ ended (section 
15(4) of the Act).

5. As a standard procedure set out in the Regulations, the Applicant must notify the 
landowner of the application and the County Council must notify every local 
authority. The County Council must also publicise the application in a newspaper 
circulating in the local area and place a copy of the notice on the County Council’s 
website. In addition, as a matter of best practice rather than legal requirement, the 
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County Council also places copies of the notice on site to provide local people with 
the opportunity to comment on the application. The publicity must state a period of 
at least six weeks during which objections and representations can be made.

The application site

6. The area of land subject to this application (“the application site”) is known locally 
as Grasmere Pastures and is situated between the residential areas of South 
Tankerton and Chestfield on the northern outskirts of the town of Whitstable. The 
application site consists of approximately 16.3 hectares (40.3 acres) of rough 
grassland which is bounded to the north by the Ridgeway (also known as Bridleway 
CW40), to the south and west by the rear of residential properties in Grasmere 
Road and Richmond Road, and to the east (roughly) by Swalecliffe Brook. The 
application site is shown in more detail on the plan at Appendix A.

7. Access to the application site is via Public Footpath CW88 (which runs across the 
application site between Grasmere Road and Ridgeway) and Public Footpath 
CW89 (which runs between Richmond Road and Public Footpath CW88). Both
paths were formally recorded on the Definitive Map of Public Rights of Way in 2009
following a successful application by the applicant under section 53 of the Wildlife 
and Countryside Act 1981.

8. The application site is owned by OW Prestland Ltd and registered with the HM Land 
Registry under title number K503254. Kitewood Estates Ltd. is the sole shareholder 
in OW Prestland Ltd. and the holder of an option to purchase the application site. 
During the consultation process, an objection to the application was received from 
solicitors acting on behalf of OW Prestland Ltd. and Kitewood Estates Ltd. (“the first 
objector”). A further objection was also received from Mr. M. Lewer CBE QC, former 
director of OW Prestland Ltd (“the second objector”).

Previous resolution of the Regulation Committee Member Panel

9. The matter was considered at a meeting of the Regulation Committee Member 
Panel on Tuesday 22nd February 2011, where Members accepted the 
recommendation that the matter be referred to a Public Inquiry for further 
consideration.

10.As a result of this decision, Officers instructed Miss Lana Wood (“the Inspector”), 
Counsel experienced in this area of law, to hold a Public Inquiry, acting as an 
independent Inspector, and to report her findings back to the County Council.

The Public Inquiry

11.A pre-Inquiry meeting, for the purpose of determining the matters to be addressed 
and the procedure to be followed at the Inquiry, was held in Whitstable on Monday 
23rd May 2011. Written directions to all parties confirming the format of the Inquiry 
and procedure for the submission of evidence were circulated shortly thereafter.

12.The Public Inquiry was opened on Monday 5th September 2011, but was promptly 
adjourned due to the submission of a significant volume of new evidence by the 
applicant. Due to various further unforeseen circumstances, the Inquiry did not 
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resume until Tuesday 17th April 2012. The Inspector sat for a total of 12 days, 
hearing evidence both in support of and in opposition to the application.

13.At the Public Inquiry, the applicant was represented by Ms. Isabella Tafur and Mr. 
David Graham of Counsel (instructed by the Kent Law Clinic on behalf of the 
applicant). The first objector was represented by Miss. Ross Crail of Counsel, and 
Mr. M. Lewer CBE QC represented himself.

14.The Inspector subsequently produced a detailed written report of her findings dated 
11th November 2012. The report itself (including appendices) runs to approximately 
350 pages and a full copy is available from the Case Officer on request. The 
Inspector’s findings are summarised below.

Legal tests and Inspector’s findings

15. In dealing with an application to register a new Town or Village Green the County 
Council must consider the following criteria:
(a) Whether use of the land has been 'as of right'?
(b) Whether use of the land has been for the purposes of lawful sports and 

pastimes?
(c) Whether use has been by a significant number of the inhabitants of a particular 

locality, or of a neighbourhood within a locality?
(d) Whether use of the land ‘as of right’ by the inhabitants has continued up until the 

date of application or meets one of the criteria set out in sections 15(3) or (4)?
(e) Whether use has taken place over period of twenty years or more?

I shall now take each of these points and elaborate on them individually in accordance 
with the Inspector’s findings.

(a) Whether use of the land has been 'as of right'?

16.The statutory scheme in relation to Village Green applications is based upon the 
English law of prescription, whereby certain rights can be acquired on the basis of a 
presumed dedication by the landowner. This presumption of dedication arises 
primarily as a result of acquiescence (i.e. inaction by the landowner) and, as such, 
long use by the public is merely evidence from which a dedication can be inferred.

17. In order to infer a dedication, use must have been ‘as of right’. This means that use 
must have taken place without force, without secrecy and without permission (‘nec
vi, nec clam, nec precario’). In this context, force refers not only to physical force, 
but to any use which is contentious or exercised under protest1: “if, then, the 
inhabitants’ use of the land is to give rise to the possibility of an application being 
made for registration of a village green, it must have been peaceable and non-
contentious”2.

18. In this case, there was no suggestion that any recreational use of the application 
site had been secretive in nature or had taken place with any express or implied 
permission from the landowner. The Inspector was also satisfied that there had not 
been any verbal challenges to use during the relevant period. 

                                               
1

Dalton v Angus (1881) 6 App Cas 740 (HL)
2

R (Lewis) v Redcar and Cleveland Borough Council [2010] UKSC 11 at paragraph 92 per Lord Rodger
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19.However, the Inspector was required to consider whether recreational use had at 
any point been contentious and whether the recreational use would have had the 
outward appearance of the assertion of a public right.

The hay crop

20.At the Public Inquiry, the Inspector heard a considerable amount of evidence 
relating to the condition and recreational use of the application site during the 
relevant period. In particular, there was much debate as to the taking of an annual 
hay crop from the land. On this issue, the Inspector rejected the applicant’s 
assertion that the application site had been uncultivated grassland and, instead, 
preferred the objectors’ evidence that the application site had been used to grow 
and harvest a hay crop on a commercial basis. The growing period was, roughly, 
between May and September each year and the harvest operations took between 
eight days and two weeks to complete, depending on the weather and the farmer’s 
other commitments.

21.The Inspector found that recreational use of the application site had been tolerated 
by the landowner for the months of the year outside of the growing season and that 
responsible use during the growing season had also been tolerated. However, the 
attitude of the users, based on the evidence given at the Inquiry, was that the 
application site was not, as a whole, used during the growing season and that any 
use had been restricted to paths around the perimeter of or across the application 
site. In this respect, she considered that3:

“it is clear in my judgement that this use would not have been such in all 
the circumstances as to suggest to a reasonable landowner the exercise 
of a right to indulge in lawful sports and pastimes across the whole of his 
land: although the motivation [of the users] might have been to avoid 
damaging the growing crop, the outward appearance would have been of 
a footpath type use”.

22.This will be relevant because recreational use that has the outward appearance of 
being akin to the use of a public right of way is generally not qualifying use for the 
purposes of Village Green registration. The issue was considered by the Courts in 
Laing Homes4, in which the judge said that: ‘it is important to distinguish between 
use that would suggest to a reasonable landowner that the users believed they 
were exercising a public right of way to walk, with or without dogs... and use that 
would suggest to such a landowner that the users believed that they were 
exercising a right to indulge in lawful sports and pastimes across the whole of the 
fields’.

23.Accordingly, the Inspector considered that such use should be discounted when 
determining whether the application site had been used in the requisite manner.
She said5:

“in my judgement a reasonable landowner would have regarded people 
walking, cycling or dog walking on the tracks as exercising a right which 
potentially might give rise to a public footpath claim, rather than to a village 

                                               
3
 see paragraph 17.9 of the Inspector’s report dated 11

th
 November 2012

4
R (Laing Homes) v Buckinghamshire County Council [2003] 3 EGLR 70

5
 see paragraph 17.25 of the Inspector’s report dated 11

th
 November 2012
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green claim, and I therefore consider that such use ought to be discounted 
when considering whether the applicant has shown sufficient qualifying 
use of the application land for village green purposes”.

Notices and fencing

24.The Inspector heard much evidence regarding the issue of fencing, notices and 
mounds dug around the perimeter to impede access to the application site. There 
was much dispute and considerable debate at the Inquiry, particularly in relation to 
the date that the notices were erected and the mounds dug.

25.Having considered all of the evidence, the Inspector was able to conclude that a 
locked gate was erected on the north-western corner of the field (on the boundary 
of a small area excluded from the application site) by 14th September 2004. 

26.She also found that two notices stating ‘private property no trespassing’ were 
erected on 7th September 2004 at the eastern and western end of the Ridgeway 
(Bridleway CW40). This was confirmed by the minutes of a meeting of the 
Chestfield Parish Council (held on 13th September 2004) which record that ‘the
Clerk referred to the problems currently being experienced at Grasmere Pasture… 
there was concern about the installation of “Private Property” notices on 8 
September 2004, and news that the Grasmere Pasture area is to be fenced’. The 
Inspector concluded that effect of this minute was to demonstrate that6:

“in fact the effect of the actions completed by the landowner by 13th

September 2004 was to bring home to a substantial number of local 
residents the fact that the access to the application land was henceforth to 
be resisted by the landowner, despite the fact that other entrances were 
not signed”

27. In relation to the mounds, the Inspector was not able to identify the date upon which 
these were dug. She considered that it was likely that they were constructed when 
the fencing contractor was on site, and probably as early as (but not before) 16th

September 2004. In addition to the mounds fencing was also erected on the 
boundaries of the application site. It was common ground at the Inquiry that the 
fencing along the Ridgeway was not completed before 15th September 2004. The 
Inspector considered on the basis of the evidence before her that it was likely that a 
run of fencing had been erected (including across the Grasmere Road and
Richmond Road entrances to the application site) by 20th September 2004 but that 
the run of fencing along the Ridgeway was not completed until early October.
However, both the mounds and the fencing had been erected outside of the 
relevant period (which ended on 14th September 2004).

28.Overall, the Inspector concluded that the actions taken by the landowner had been 
sufficient to convey to a reasonable user that his use had become contentious7:

“the combination of the two signs together with the new locked gate were 
in my judgement sufficient to convey to any reasonable member of the 
public using those entrances to the field the fact that his access to and use 
of the land was no longer being tolerated.

                                               
6
 see paragraph 18.48 of the Inspector’s report dated 11

th
 November 2012

7
 see paragraphs 18.55 and 18.57 of the Inspector’s report dated 11

th
 November 2012
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…

I am satisfied that by erecting notices reading “Private Land No 
Trespassing” at either end of the Ridgeway boundary of the field, the 
landowner took reasonable steps, proportionate to the user which he 
wishes to prevent, to bring his opposition to the use of his land by local 
people for recreation to the actual notice of those using his land.”

Conclusion on ‘as of right’

29.As a result, the Inspector found that use of the application site would not have been 
‘as of right’, either during the growing period within the first half of the twenty year 
period (use instead being a rights of way type use) or during the very latter part of 
the twenty year period (due to use becoming contentious as a result of the notices 
and locked gate).

(b) Whether use of the land has been for the purposes of lawful sports and 
pastimes?

30.Lawful sports and pastimes can be commonplace activities including dog walking, 
children playing, picnicking and kite flying. It is not necessary to demonstrate that 
both sporting activities and pastimes have taken place since the phrase ‘lawful 
sports and pastimes’ has been interpreted by the Courts as being a single 
composite group rather than two separate classes of activities8.

31.Legal principle does not require that rights of this nature be limited to certain 
ancient pastimes (such as maypole dancing) or for organised sports or communal 
activities to have taken place. The Courts have held that ‘dog walking and playing 
with children [are], in modern life, the kind of informal recreation which may be the 
main function of a village green’9.

32. In this case, the Inspector heard evidence that the application site had been used 
for a range of recreational activities during the relevant period. Such activities 
included walking and dog walking, children’s play (including ball games), kite flying, 
model aeroplane flying and snow play.

33.However, as noted in the preceding section, there was an issue regarding the use 
of the application site during the growing season for the hay crop. The Inspector
found that during the growing season, most residents did not use the whole of the 
application site but, rather, stuck to the paths through the hay and the perimeter of 
the field, and she was not persuaded that people had played ball games on the hay 
when it was growing or that bicycles had been ridden through the growing hay. She 
found that some residents (mostly dog walkers but also kite and model airplane 
flyers) had used the whole of the application site during the growing season, and 
that the number of residents making such use of the application site during the 
growing season increased over the years, so that in the early years it did not cause 
any significant loss of the crop, but by 1994 it was causing significant damage to 
the growing crop.

                                               
8

R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 385
9

R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord Hoffman 
in R v. Oxfordshire County Council and another, ex parte Sunningwell Parish Council [1999] 3 All ER 
385 at 397
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34.Her conclusion on the recreational use of the application site was10:
“Having regard to all of the evidence, I am not satisfied that the level of 
use of the land at the beginning of the relevant period during the growing 
season was such that it would have appeared to a reasonable landowner 
to have the character of the assertion of a public right to use the whole of 
the application land for recreation rather than the assertion of a public right 
of way across the tracks. The level of use increased over the period and
by 1994 it probably was sufficient to have appeared to be the assertion of 
a public right.

I am satisfied, having regard to all the evidence, that the application land 
was used throughout the relevant period by a significant number of local 
residents outside the growing season for lawful sports and pastimes, and 
particularly immediately after the hay was cut. Once the hay was cut 
people did not need to keep to the paths and could walk wherever they 
pleased on the field…

In my judgement, a reasonable landowner, having regard to the extent of 
use of the application land both outside and during the growing season for 
the latter half of the application period, could not have failed to appreciate 
that the local inhabitants were asserting a right which he needed to resist if 
he wished to prevent in maturing into a prescriptive right, despite the fact 
that the land was being farmed for hay. However, I am not satisfied that 
the level of use by the local people during the early years of the relevant 
period, being largely confined, as I find, to the paths across and around 
the application land during the growing period, and only extending across 
the whole of the application land during the fallow period, was such that a 
reasonable landowner would have regarded it as having the character of 
the assertion of a public right to use the application land for recreation.”

35.At the Inquiry, the objectors also argued that when recreational activities resulted in 
damage to the growing crop, those activities could not be considered lawful sports 
and pastimes. The Inspector considered this issue in her report11 and was satisfied 
that in order for activities enjoyed on the field to be lawful sports and pastimes, 
those activities must not be activities that involved the commission of a criminal 
offence. She was further satisfied that it would have been obvious that walking or 
cycling through the growing hay, or enjoying other activities, would cause damage 
to the crop so that an offence under section 1 of the Criminal Damage Act 1971
might be committed. 

36. In this case, the Inspector found that use of the application site during the growing 
season in the latter part of the relevant period did, as a matter of fact, cause 
damage and resulted in significant loss of the hay crop. The damage was such that 
it prompted the tenant farmer to complain complaint to the landowner about it. The 
Inspector considered it arguable, therefore, that such use as there was of the 
application site, other than the footpaths, during the growing season would not have 
been qualifying use because it would not have been a lawful sport or pastime.

                                               
10

 see paragraphs 17.44, 17.45 and 17.46 of the Inspector’s report dated 11
th
 November 2012

11
 see paragraphs 17.47 onwards in the Inspector’s report dated 11

th
 November 2012
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37.The Inspector’s overall conclusion regarding this issue was therefore that although 
there was evidence to suggest that the application site had been used for a range 
of recreational activities during the relevant period, the evidence was that such use 
during the growing season (particularly during the early part of the relevant period 
prior to 1994) was restricted to paths through the growing crop which would have 
consisted of a rights of way type use rather than the assertion of a right to recreate 
over the whole of the land.

(c) Whether use has been by a significant number of inhabitants of a particular 
locality, or a neighbourhood within a locality?

38.The right to use a Town or Village Green is restricted to the inhabitants of a locality,
or of a neighbourhood within a locality, and it is therefore important to be able to 
define this area with a degree of accuracy so that the group of people to whom the 
recreational rights are attached can be identified. 

39.The definition of locality for the purposes of a Town or Village Green application has 
been the subject of much debate in the Courts. In the Cheltenham Builders12 case, 
it was considered that ‘…at the very least, Parliament required the users of the land 
to be the inhabitants of somewhere that could sensibly be described as a locality… 
there has to be, in my judgement, a sufficiently cohesive entity which is capable of 
definition’. The judge later went on to suggest that this might mean that locality 
should normally constitute ‘some legally recognised administrative division of the 
county’.

40. In cases where the locality is large, it will also be necessary to identify whether
there is a qualifying ‘neighbourhood within a locality’. A neighbourhood is a much
more fluid concept: ‘it is common ground that a neighbourhood need not be a
recognised administrative unit. A housing estate might well be described in ordinary
language as a neighbourhood... The Registration Authority has to be satisfied that
the area alleged to be a neighbourhood has a sufficient degree of cohesiveness;
otherwise the word “neighbourhood” would be stripped of any real meaning’13. It
should be noted that the neighbourhood relied upon may fall within one or more
localities and, similarly, there may be more than one qualifying neighbourhood
within the relevant locality or localities14.

41.The applicant’s case was South Tankerton and Chestfield are each 
‘neighbourhoods’ with the ‘locality’ of Canterbury City Council’s administrative area. 
Alternatively, the applicant contended that the electoral ward of Chestfield and 
Swalecliffe was capable of constituting a qualifying ‘locality’.

42.There was some debate at the Inquiry as to whether an electoral ward was capable 
of being a qualifying locality within the definition of the 2006 Act. The objectors’ 
case was that an electoral ward is not capable of constituting qualifying locality and, 
even if it is, the present-day Canterbury City Council ward of Chestfield and 
Swalecliffe could not be relied upon because it only came into existence in 2003. 
On this issue, the Inspector concluded that an electoral ward is a potentially 
qualifying locality but accepted the objectors’ submission that application could not 

                                               
12

 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at 90
13

R (Cheltenham Builders Ltd. v South Gloucestershire District Council [2004] 1 EGLR 85 at 92
14

Adamson v Paddico (267) Ltd and Kirklees Metropolitan Borough Council and others [2012] EWCA
Civ 262
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succeed on the basis of the Chestfield and Swalecliffe ward as it was not in 
existence throughout the whole of the relevant period.

43.The Inspector did, however, accept the applicant’s alternative case that South 
Tankerton and Chestfield were each ‘neighbourhoods’ with the ‘locality’ of 
Canterbury City Council’s administrative area. Although the objectors did not seek 
to challenge the suggestion that the area administrated by Canterbury City Council 
was a qualifying locality, they did take issue with the description of Chestfield and 
South Tankerton and the Inspector heard argument from both sides as to whether 
or not these areas could constitute qualifying nrighbourhoods.

44.Having considered those arguments, the Inspector concluded that both Chestfield 
and South Tankerton both had a sufficient degree of cohesiveness to justify being 
described as individual neighbourhoods.

“a significant number”

45.The word “significant” in this context does not mean considerable or substantial: 
‘what matters is that the number of people using the land in question has to be 
sufficient to indicate that the land is in general use by the community for informal 
recreation rather than occasional use by individuals as trespassers’15. Thus, the
test is a qualitative, not quantitative one, and what constitutes a ‘significant number’ 
will depend upon the individual circumstances of each case.

46.Although the Inspector heard a considerable amount of evidence in relation to the 
recreational use of the application site, and was satisfied that it had been used by a 
significant number of local residents in the latter part of the relevant period, as is 
noted above, the Inspector was not satisfied that during the early part of the 
relevant period a significant number of the local residents had used the whole of the 
application site, particularly during the growing season.

(d) Whether use of the land by the inhabitants is continuing up until the date of 
application or meets one of the criteria set out in sections 15(3) or (4)?

47.The Commons Act 2006 requires use of the land to have taken place ‘as of right’ up 
until the date of application or, if such use has ceased prior to the making of the 
application, the application must have been made either within two years from the 
date upon which use ‘as of right’ ceased or, if use ‘as of right’ ceased prior to 6th

April 2007, within five years from the date upon which use ‘as of right’ ceased.

48. In this case, the application was made on 14th September 2009. It was common 
ground that use ‘as of right’ had ceased prior to 2007 and, as such, the applicant 
had a five year period of grace within which to make her application. In order for the 
application to succeed on this point, therefore, the earliest date upon which use ‘as 
of right’ can have been challenged must be 15th September 2004.

49.When the application was originally made, the applicant contended that use had 
ceased to be ‘as of right’ in October 2004. However, it later became apparent that 
the landowner had taken various steps to challenge recreational use prior to that 
time and the issue before the Inspector was therefore whether use of the 
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R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71

Page 35



application site had continued to be ‘as of right’ up until 15th September 2004. If use 
cased to be ‘as of right’ prior to this time, the effect would be that the applicant had 
not made her application within the prescribed five year period of grace and, 
consequently, the application would not be capable of meeting this element of the 
legal tests.

50.As is noted above, the Inspector found that use of the application site ceased to be 
‘as of right’ on 8th September 2004 when ‘private property no trespassing’ notices 
were erected by the landowner. Although this is only a matter of days before the 
15th September cut off point, nonetheless, the application was therefore not made 
within the necessary five year period.

51.Strictly speaking, the application should fail on this point alone as indeed it is not an 
issues that can be remedied (e.g. by the submission of further evidence). However, 
as is noted elsewhere in this report, there are a number of other deficiencies in the 
application which have led the Inspector to recommend rejection of this application 
and it is not the case that this application would fail solely on a technicality.

(e) Whether use has taken place over a period of twenty years or more?

52. In order to qualify for registration, it must be shown that the land in question has 
been used for a full period of twenty years. In this case, the twenty year period 
relied upon by the applicant (“the material period”) is 15th September 1984 to 15th

September 2004.

53. In light of her findings in relation to the other legal tests, the Inspector concluded 
that16:

“I was not satisfied that the level of use of the land as a whole at the 
beginning of the relevant period up until about 1994 was sufficient to 
signify the assertion of a right by the local inhabitants. Furthermore, I 
was not satisfied that use as of right continued right to the end of the 
relevant period 15th September 1984 – 15th September 2004: in my 
judgement the combination of the two ‘PRIVATE NO TRESPASSING” 
sings which were erected on the Ridgeway boundary of the field on 7th

September 2004, together with the erection and padlocking of a new 
gate on 14th September 2004, was sufficient to convey to any 
reasonable member of the public using those entrances to the field the 
fact that his access to and use of the land was no longer going to be 
tolerated. Accordingly, use as of right ceased before the end of the 
relevant period. The application should be rejected for this reason.”

Inspector’s conclusions

54.The Inspector’s overall conclusion was that the application should fail. She said:
“I conclude that the applicant has failed to show use as of right of the 
application land by a significant number of local inhabitants for the whole 
of the relevant period. This is for two reasons: (1) because the applicant 
has failed to satisfy me that such use as there was of the application land 
in the period 1984-1994 was sufficient to have the appearance of the 
assertion of a right to use the whole of the application land for lawful 
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 see paragraph 21.13 of the Inspector’s report dated 11
th
 November 2012
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sports and pastimes and (2) because I am persuaded that the steps taken 
on behalf of the landowner by 14th September 2004 to secure the land and 
deter trespassers were sufficient to communicate to a reasonable user of 
the application land that his use was contentious and therefore that use 
did not continue, as is required for the statutory test to be satisfied in this 
case, down to 15th September 2004”.

Subsequent correspondence

55.On receipt, the Inspector’s report was forwarded to the applicant and the objectors 
for their information and further comment.

Objectors’ comments

56.Mr. P. Watkins, on behalf of the first objector (OW Prestland Ltd. and Kitewood 
Estates Ltd.), wrote to confirm his support for the Inspector’s recommendation but 
did not have any comments to make on the report.

57.Mr. M. Lewer, the second objector, also confirmed his support for the Inspector’s 
recommendation (see Appendix C). He said that case had involved a considerable 
amount of oral and documentary evidence, and the thorough approach of the 
Inspector to the evidence could be seen in the four appendices to the report that, 
collectively, run to 244 pages. That approach had enabled her to assess which 
witnesses were reliable and where, on a balance of probabilities, the truth on issues 
of fact lay. Mr. Lewer considered it significant not only that some of the evidence 
given at the Inquiry by the applicant’s lead witnesses had been described the 
Inspector as inaccurate and confused, but also that the Inspector heard from only 
six witnesses in support of the application whose evidence she was able to call 
reliable.

58.Mr Lewer considered that the Inspector had rejected key elements of the applicant’s 
case and had made two significant findings of fact that were fatal to the applicants 
case; namely that the level and nature of use of the application site during the first 
ten years of the relevant period had not been sufficient to demonstrate to a 
reasonable landowner that the application site had been in recreational use by the 
local community and that notices erected early in September 2004 had been 
sufficient to render any recreational use contentious by communicating to the users 
that access to the application site was no longer being tolerated. Mr. Lewer 
concluded by saying that “after a lengthy and very thorough hearing and a 
comprehensive analysis of the evidence presented and of the law, the Inspector 
decided in favour of the objectors. On that basis I ask the committee to adopt the 
report and recommendations of the Inspector and reject the claim”.

Applicant’s comments

59.The applicant responded by way of a letter from the Kent Law Clinic dated 18th

December 2012, a copy of which is attached at Appendix B. The applicant’s view 
was that the Inspector had made “a number of fundamental error of approach in the 
report which render her overall recommendation to refuse the application unsound”.

60.The applicant expressed concerns that the Inspector had applied her own, 
additional test when considering the evidence (namely whether a reasonable owner 
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would have regarded inhabitants as asserting a general right of recreational use). 
This, according to the applicant, is contrary to the recent decision in Lewis17 in 
which the Court confirmed that the only requirement when deciding whether 
recreational use was ‘as of right’ was for use to have taken place without force, 
without secrecy and without permission. Thus, it was submitted that the Inspector 
erred in considering whether the landowner would have assumed that rights were 
being asserted by the users instead of simply looking at whether use of the 
application site had taken place ‘as of right’ during the relevant period.

61.The applicant did not agree with the Inspector’s conclusion that use of tracks across 
and around the application site should be discounted. It was submitted that walking 
on tracks is a lawful pastime and there is no reason why use of the application site 
for waking up and down cannot be referable both to use as a path and qualify 
towards Village Green registration. The applicant further added that there was no 
reason why fruit picking should be attributed to use of a footpath (and hence
discounted as qualifying use).

62.Another criticism of the Inspector’s report was that she had found it to be strongly 
arguable that the trampling down of hay constituted a criminal offence and, thus, 
that any recreational activities which involved damage to the hay crop during the 
growing season would not fall within the category of a lawful sport or pastime. The 
applicant cited the example of a worn crease resulting from playing cricket and 
argued that all sporting activities on grass will inevitably lead to some wear and tear 
to the grass. Furthermore, the Inspector had made no finding that any individual 
had knowingly or recklessly damaged the crop so as to be liable of criminal 
damage.

63.The applicant disputed that there had been insufficient qualifying use of the 
application site between 1984 and 1994 on the basis that users had stuck to the 
beaten tracks through the hay during the growing season. The applicant’s position 
was that there is no indication in the Commons Act 2006 that Parliament intended 
to exclude hay meadows from registration as a Village Green and it would be wrong 
to deny the inhabitants’ right to recreation on the basis of obvious use for seven 
months or so of the year, merely because during some years they kept off the crop 
whilst it was growing.

64.Finally, the applicant challenged the Inspector’s finding that the notices erected by 
the landowner in September 2004 had been sufficient to render use contentious. 
The test to be applied is whether the landowner had done all that was reasonable
and proportionate to the use in question, to endeavour to contest and interrupt it, 
and to make clear that his protest would be backed by legal action or physical 
obstruction. In this case, only two signs were initially erected around the application 
site, despite there being at least six entrances, and the signs did not state that 
trespassers would be prosecuted.

65.Overall, the applicant considered that the only fair and lawful outcome of the 
application was to register the land as a Town or Village Green.
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Further advice

66. In light of the comments received, further legal advice was sought. As the original 
Inspector has now left the Bar to take up a public appointment, it was not possible 
to seek further advice from her. Instead, a different Counsel (Mr. Tom Cosgrove) 
was instructed to read the report, as well as the comments received from the 
parties, and to provide advice as to how the County Council should proceed.

67.The written advice received, a copy of which is attached for reference at Appendix 
D, reviewed in turn each of the applicant’s five main criticisms of the report.

68.On the first issue, Counsel agreed that it is clear following the decision in Lewis18

that the tripartite test of whether user was without force secrecy or permission is 
sufficient to establish whether use by local inhabitants has taken place ‘as of right’. 
However, Counsel noted that the rationale behind ‘as of right’ is acquiescence, 
which means that the landowner must be in a position to know that a right is being 
asserted and acquiesce in the assertion of that right. Therefore, as a matter of law, 
it is relevant to consider whether the nature and frequency of use enabled a 
reasonable landowner to know that local inhabitants were engaging in recreational 
activities on the land. Counsel did not consider that the overall approach by the 
Inspector was in error or that there was any identifiable error of law in her approach; 
rather, she set out the correct overall legal test and applied it properly.

69. In relation to the exclusion from qualifying uses of walking along defined tracks, 
Counsel advised that it is permissible in law, depending on the facts, for certain 
elements of use to be discounted. The approach of the Inspector was, in Counsel’s 
view, correct and she applied such legal principles and formed her conclusions in a 
way that appears to be reasonable. Counsel did not consider there to be any force 
in the applicant’s criticism on this point.

70.Counsel’s view on the treading down of the grass is that the applicant is wrong to 
assert that a recreational activity would be lawful even if criminal offences were 
carried out at the same time. In any event, the issue did not form part of the 
Inspector’s reasons for recommending rejection of the application and as such the 
County Council need not place any reliance on this aspect of the Inspector’s report 
in determining the application.

71.Counsel did not see any merit in the applicant’s criticism of the Inspector’s 
approach to the use of the application site during the growing season. He 
considered the analysis of the Inspector to be sound and her findings reasonable in 
light of the evidence and law she refers to.

72.Finally, Counsel rejected the applicant’s proposition that the Inspector was wrong to 
find that the landowner had taken reasonable steps to bring his opposition to the 
recreational use of the land to the attention of the users. He considered that the 
Inspector accurately set out the applicable and relevant law and addressed properly 
the points raised by the parties on this issue.
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73.Overall, the further advice received suggests that there is little merit in the 
applicant’s comments and no obvious reason to depart from the Inspector’s 
recommendation.

Conclusion

74.For the reasons set out above and, having carefully considered the Inspector’s
thorough and detailed analysis of the evidence (contained in her report) as well as 
the comments received from the parties and the further advice obtained from 
Counsel, it would appear that the legal tests in relation to the registration of the land 
as a new Town or Village Green have not been met and, accordingly, none of the 
land the is the subject of the application is capable of registration as a new Town or 
Village Green.

Recommendation

75. I recommend, for the reasons set out in the Inspector’s report dated 11th November
2012 and the further advice dated 31st January 2013, that the applicant be informed 
that the application to register land known as Grasmere Pastures at Whitstable has
not been accepted.

Accountable Officer: 
Mr. Mike Overbeke – Tel: 01622 221513 or Email: melanie.mcneir@kent.gov.uk
Case Officer:
Miss. Melanie McNeir – Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk

The main file is available for viewing on request at the Countryside Access Service, 
Invicta House, County Hall, Maidstone. Please contact the case officer for further 
details.

Background documents

APPENDIX A – Plan showing application site
APPENDIX B – Applicant’s comments on the Inspector’s report (in the form of a letter 
dated 18/12/12 from the Kent Law Clinic)
APPENDIX C – Objector’s comments on the Inspector’s report (in the form of notes 
from Mr. M. Lewer received on 06/12/12)
APPENDIX D – Further advice from Counsel (dated 31/01/13)
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Whitstable TVG Inquiry on Grasmere Pastures  

Comments by 3rd Objector (Michael Lewer) on Inspector’s report.

Inspector’s role One  vital role of the inspector is to hear and assess the oral evidence, 

so that she can reach her conclusions and recommendations having observed witnesses 

giving and being questioned on their evidence, and has had time and opportunity further to 

test their credibility by comparing their evidence with evidence available in contemporaneous 

documentation.   The oral factual evidence in this claim came from 23 witnesses, 16 on 

behalf of the applicant, 6 for the objectors and 1 single local resident: the documentary

evidence was voluminous.  The thorough approach of the inspector to the evidence she 

heard can be seen in the 4 appendices she has provided to her report, which contain her 

typed up note of the oral evidence and run to 244 pages.

Witness credibility Wherever the cases being presented were in conflict that exercise 

enabled her to assess which witnesses were reliable and where the truth on issues of fact 

probably lay.  There is no substitute for that procedure.  In my submission a committee

without those advantages should not substitute any of their own views on the facts for those 

of the inspector.  It is very significant that after a strong and strongly worded campaign to 

obtain TVG status for this field, the inspector was not able to describe as either reliable or 

honest (which were descriptions she gave to the evidence of witnesses whose evidence she 

accepted) the evidence of any of the applicant’s 3 principal witnesses who had been 

members of the committee of the ‘Grasmere Pastures Residents Action Group’, and who 

gave oral evidence.

Principal witnesses Statements by the lead witness relating to use of the land were

described by the inspector as ‘inaccurate and potentially misleading’ (para 13.36, p.47) and 

‘did not really bear scrutiny’ (13.37).  The inspector ‘approached his evidence with a degree 

of caution and did not accept it unless it was corroborated by other evidence’ (13.39). Of the 

witness who in 2009 had helped draft the supporting statement for the application, as well as 

providing his own questionnaires, she concluded that his early evidence was inaccurate 

and/or misleading (13.73, p.54). Of the witness in whose name the application was 

presented the inspector said her recollection had become confused, and that her evidence 

could not be relied upon except where it was corroborated (13.13.45, p.49).

APPENDIX C: Objector’s comments 
on the Inspector’s report (in the form 
of notes from Mr. M. Lewer received 
on 06/12/12)
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Other witnesses for applicant She reached similar conclusions on a further 7 of the 16 

witnesses called for the applicant, in each instance recommending that their evidence should

be approached either with caution or was unreliable.  That means that of the witnesses 

called to support the applicant’s case she criticised on the basis of their credibility over half 

(62.5%) (including that of the applicant herself).  She heard from only 6 witnesses for the 

application whose evidence she was able to call honest or reliable.

Findings of fact Despite the case forcefully put forward by the applicant to Kent CC in 

2009 in the Supporting Statement and in evidence that until 1984 the field had been

uncultivated grassland, that it was common land, that local residents had uninterrupted use 

of the land, and that the erection of a fence in 2004 was the first time in living memory that 

anybody had asserted a right to ownership, the inspector’s finding at para 16, 1-3 (p.59) of 

her report wholly rejected every aspect of such a case.  She rejected the applicant’s 

assertion that the field was uncultivated grassland during the relevant period, by which she 

meant every year from 1984 to 2004, and found that during that period the ‘application land 

was used to grow a hay crop which was grown and harvested on a commercial basis’.  She 

added that growing and harvesting of hay was an important part of the farmer’s business, 

whose cultivation of the field had included ploughing and reseeding it in 1989 (para 16.14,

p.61) and fertilising and spraying it annually (para 16.3-5).

As well as rejecting the core of the applicant’s case the inspector made 2 significant factual 

findings based on her assessment of the witnesses’ credibility.  Each is fatal to the claim.

First she found that the level of use of the field by local people during the first 10 years or so 

of the 20 year period would not have appeared to a reasonable landowner to have the

character of the assertion of a public right to use the whole field, rather than an assertion of a 

public right of way on the tracks (para 17.44-46, p.72).

Secondly she found that notices saying ‘no trespassing’ sufficient to bring home to a 

reasonable person that use had become contentious, were placed at both ends of the 

Ridgeway (the bridle way giving access to the field) on 7 or 8 September 2004 (see 

inspector’s findings at para 18.25-30 and 18.49-50, pp.80 and 87).  It followed from that 

finding that the application had to be made within 5 years of that date.  It was not made until

14 September 2009 (para 3.12, p.8), and accordingly was not made within the 5 years 

allowed by the statute.  The timing and the placing of the 2 notices and their effect on local 
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people in the circumstances of the access available into the field was an issue with which the 

inspector dealt. The inspector said (para 18.55, p.88) that in her judgement the signs were 

appropriately positioned in relation to the 2 entrances to the field, and in combination with a 

locked gate were sufficient to convey to any reasonable member of the public using those 

entrances to the field that access to and use of the land was no longer being tolerated.  She 

added (18.56) that the signs had quickly become notorious so that users of the field would 

have been likely to have been aware that their use of the field was contentious, and (18.57) 

that by erecting notices at either end of the Ridgeway the owner had taken reasonable steps, 

proportionate to the use he wished to prevent, to bring his opposition to the notice of those 

using his land (see also 21.13, p.105) .  These are findings of fact, based on what the law 

requires.

Issues of law There were also issues of law, in which the inspector held:

a that both Chestfield and South Tankerton satisfied the test of being neighbourhoods 

within a locality (para 21.3, p.104), which the objectors had contested.

b that a ‘significant number ’ of inhabitants was not to be considered by reference to the 

size of the population of each neighbourhood, as the objectors had argued, but by whether 

the number of individuals using the land was sufficient to signify that it was in general use by 

the local community (para 21.4, p.104)

c in an appropriate case land which was in use for hay cropping could be registered as 

a village green (para 11.17, p.31), though she was not satisfied, having regard to all the 

evidence, that that was the situation here (para 17.44, p.72).

d it was not possible to imply, from the finding that the field had been ploughed and 

reseeded in 1989, that a licence that permitted use of the land had been given to the public

(11.18, p. 31, and 17.14-16, p.66).

Conclusion After a lengthy and very thorough hearing and a comprehensive analysis of the 

evidence presented and of the law, the inspector decided in favour of the objectors.  On that 

basis I ask the committee to adopt the report and recommendations of the inspector and 

reject the claim.

Signed    Michael Lewer
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2 

6
 Executive summary, p.3; also at conclusions, para 22.1, p.108. 

7
 Para 22.2, p.108. 

8
 Paragraphs 3.2-3.4, pps 7-8.

9
 Report at paragraphs 3.5-4.54  although I note that the footnote references appear to go awry from 

paragraph 4.4 following  there does not appear to be any relevant footnotes for footnote 4, para 4.4, p.10 or 

thereafter until one arrives at page 26? 
10

 Para 3.12, p.9 
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11
 Letter dated 18.12.12,  page 1. 
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12
 Letter page 1 
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13
 At 357D 

14
 [2006] UKHL 25 

15
 At 702-703 
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9 

16
 At paras 36

17
 See for example at para 3.8, p.8-9 
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18
 NB  - I do not have a paragraph 23.10 in my report  my report ends at para 22.2) 
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19
 Hoffman in Oxfordshire at 702-3 referring to Lightman J at first instance at 102-3.

20
 Paragraphs 11.28ff 

21
 So far as I can tell without having seen the evidence 
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22
 See paragraph 17.47 

23
 At paragraph 67 

24
 Where a defendant is aware of the risk of damage being causedand it is unreasonable to take the risk  see R 

v G [2004] 1 AC HL
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25
 Sept 2011 to pilot authorities, section on determination especially:  

http://archive.defra.gov.uk/rural/documents/protected/common-land/craguide.pdf  
26

 For example the opening/closing submissions referred to in the letter from the applicant, p.2, 3
rd

 paragraph. 

I have not seen such submissions. 
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